The article discusses the issue of fairness of the decision to resolve a dispute in mediation. The discussion concerns mediation in civil cases. In civil law relations, referring to Aristotle's classical distinction of distributive justice (iustitia distributiva) and corrective justice (iustitia commutativa), which is the starting point of any serious discussion of justice, it is corrective justice (iustitia commutativa) that is meant here. The author indicates the obstacles to the fairness of the decision to resolve a dispute in mediation, which are mainly the problems involving the findings of fact and the substance of the settlement. Moreover, the article discusses the issue of procedural justice whose norms (rules) are not implemented in mediation proceedings. In conclusion, the author claims that the essence of mediation in civil cases is not the pursuit of justice. Mediation does not assume that the resolution is to be fair, that is not the point here. It is emphasized, however, that the institution of mediation is necessary and has its advantages, but currently the practical importance of this form of dispute resolution in the Polish legal system is little.
2
When explaining the meaning of the word ius, Ulpian derives the concept of law from justice.
Iuri operam daturum prius nosse oportet, unde nomen iuris descendat. -Est autem a iustitia appellatum
("A law student at the outset of his studies ought first to know the derivation of the word ius. Its derivation is from iustitia"). See D. Ulpianus, D. 1, 1, 1 pr. Let us also recall the principles of law (praecepta iuris) defined by Ulpian: honeste vivere ("to live honourably"), alterum non laedere ("not to harm any other person"), suum cuique tribuere ("to render each his own"). Cf. D. Ulpianus, D. 1, 1, 10, 1.
3
G. Radbruch, Filozofia prawa, Warszawa 2009, p. 37. In the considerations about the notion of law, we read: " […] law is the reality the meaning of which is to serve a specific value (dem Rechtswerte) […] . We are also entitled to assume that justice is the ultimate and unbridgeable point of departure by the fact that anything which is just […] has an absolute value that cannot be inferred from any other value" (ibidem).
tative justice (iustitia commutativa) 10 . The criterion of it is equality. It should be emphasized that the characteristics of commutative justice found in the literature are very similar -they refer to Aristotelian thought 11 and often do not go beyond what Aristotle said 12 , also the Polish Constitutional Tribunal uses the term sprawiedliwość wyrównawcza ('corrective justice') and follows the directives thereof when deciding cases 13 . Again, corrective justice is based on the criterion of equality. Equal means fair
14
. This is about strict equality between the parties of a given relationship.
In the fifth book of Nicomachean Ethics, Aristotle writes:
But the justice in transactions between man and man is a sort of equality indeed, and the injustice a sort of inequality; not according to that kind of proportion 15 , however, but according to arithmetical proportion. For it makes no difference whether a good man has defrauded a bad man or a bad man a good one, nor whether it is a good or a bad man that has committed adultery; the law looks only to the distinctive character of the injury, and treats the parties as equal, if one is in the wrong and the other is being wronged, and if one inflicted injury and the other has received it. Therefore, this kind of injustice being an inequality, the judge tries to equalize it […] 16 .
works" (as cited in: S. 
Aristotle writes that corrective justice is the centre between profit and loss. In such cases, the judge restores equality: […] it is as though there were a line divided into unequal parts, and he took away that by which the greater segment exceeds the half, and added it to the smaller segment. And when the whole has been equally divided (dicha), then they say they have 'their own', when they have got what is equal. The equal is intermediate between the greater and the lesser line according to arithmetical proportion. It is for this reason also that it is called just (dikaion), because it is a division into two equal parts (dicha), just as if one were to call it (dichaion); and the judge (dikastes) is one who bisects (dichastes)
17 .
As a development, in a sense, and perhaps also to make Aristotle's thought more precise, two varieties of corrective justice will be important to us: 1) fairness of return, 2) fairness of requital
18
. Re. 1. When we talk about corrective justice in contractual relations (it is about 'the field of voluntary exchange of goods', contracts, transactions), the guiding principle is the rule of 'equal return'. "For to have more than one's own is called 'gaining', and to have less than one's original share is called 'losing' […]", writes Aristotle
19
. Regarding fairness of return, it should be noted that it is the domain of private relations (it concerns relationships that are voluntarily established by the parties), therefore the source of civil law relationships is contracts. In such cases, both in many studies 20 and the case-law of the Constitutional Tribunal 21 , corrective justice 17 Ibidem. However, as D. Gromska (the translator of Nicomachean Ethics) underlines, the etymology given in the final sentence of the quoted quotation is incorrect.
18 The principle of equal return and requital, which we encounter in Aristotle's thought, was mentioned by K. Ajdukiewicz but he emphasizes the vagueness of this principle. Cf. K. Ajdukiewicz, O sprawiedliwości, [in: ] Język i poznanie, t. 1, Warszawa 1985, p. 371. This author writes: "Nevertheless, due to the vagueness of a number of terms that occur in the principle of equal return and requital, this principle itself becomes unclear, as it quite suits our concept of moral correctness, which is also very vague and unstable though" (ibidem, p. 372). Cf. also Z. Ziembiński, Sprawiedliwość społeczna jako pojęcie prawne, Warszawa 1996, p. 37.
19 Arystoteles, op. cit., 1132b. 20 Cf. S. Tkacz, op. cit., p. 130 . "The essence of the contractual equilibrium of interests consists in accurate execution of the contract" (ibidem, p. 131). "In many studies, corrective justice is associated with the rule that if one party agreed under the contract to fulfill a certain performance for a performance promised by the other party, then the former party should give to the other party neither less nor more than the performance under the contract" (ibidem, p. 138). The essence of commutative justice, as pointed out by L. Morawski, is to render everyone his due according to the commitments which he voluntarily assumed. Cf. L. Morawski, Podstawy filozofii prawa, Toruń 2014, p. 273.
21 As S. Tkacz writes in the concluding remarks of Rozumienie sprawiedliwości w orzecznictwie Trybunału Konstytucyjnego: "Corrective justice is recognized by the Tribunal […] in civil law contracts (it is understood as 'fairness of return'), according to the rule that the measure of equality is in this case commitments which each party to the contract knowingly and voluntarily assumed" (S. Tkacz, op. cit., p. 178) . This author, when analysing one of the judgements of the Constitutional Tribunal, concludes: "[…] the Tribunal expressed the view that the contracting party should adhere to the obligations voluntarily assumed by that party, following the rule that by virtue of the signed contract the performance Pobrane z czasopisma Studia Iuridica Lublinensia http://studiaiuridica.umcs.pl Data: 01/08/2019 04:53:18 U M C S boils down to the obligation of parties to comply with the provisions of agreements concluded by them. Corrective justice requires that each party to the contract accept and keep, willingly and knowingly, the commitments that constitute (or are supposed to constitute) a 'benchmark of equality'.
However, it should be added that the contract is to be lawful, within the law. Re. 2. When we talk about corrective justice, in cases where the damage done entails the obligation relationship and thus the compensation for damage (or injury) caused, the 'equal requital' rule is the guiding principle of corrective justice
22
. Thus, the requital for causing a damage (injury) is a compensation (redress), which is to restore the raw equality, that is to remedy the damage. Naturally, our deliberations do not cover punitive justice, which involves punishment, i.e. requital for a crime.
In the conclusion of this part of our deliberations, it is worth noting that the justice referred to here is based on equality (is equality-oriented), and in the situation of a dispute is based on remedying which leads (or is supposed to lead) to the restoration of equality. Justice instructs to give what is due and in due amount, neither less nor more.
II.
What obstacles must occur to conclude that we deal with the fairness of the decision to resolve a dispute in mediation?
1. The first issue is the problem of factual findings. Corrective justice should be understood as substantive justice that takes facts into consideration (correctly established facts). A fair resolution of the dispute must be based on factual findings, consistent with the actual state of affairs, namely true findings.
However, there is no evidence-taking proceedings during mediation, no truth is being examined, no truth is ever sought. And if the literature refers to truth as 'mediation truth' of a discursive character, it is so-called truth accepted by the parties to the dispute
23
. And it is not truth in the classic sense. One of the two main variants thereof of one of the parties was deemed by it to be equivalent to the other party's obligation, there can be no doubt that, by issuing the ruling, the Tribunal was guided by corrective justice" (ibidem, pp. 137-138). Having analysed other judgements, S. Tkacz formulated a conclusion that: "[…] the Tribunal, although not using the term 'corrective justice', covers with the 'justice' clause also the rule according to which, in the case of civil law contracts, it is necessary to pay one's voluntary and informed commitments, which in this situation constitute a 'benchmark of equality '" (ibidem, p. 139 . This is the consensual concept of truth. Truth is made relative and boils down to a convention, agreement, arrangement, and consent. This is a radically different approach from the classical understanding of truth.
The literature on the subject discusses the contradictions between alternative dispute resolution methods (ADR), including mediation referred to as "the queen of ADR" 25 , and the search for objective truth by the court
26
. This is important as it is factual findings, true factual findings which matter with regard to justice. On the other hand, in mediation, the basis for making a dispute-solving decision is facts that have not been objectively established. Mediation focuses on goals, interests, and expectations of the parties 27 , not the retrospective 'search for the reason' 28 . Instead of establishing the factual state, we have the stage of identification of interests and needs of the parties 29 . However, the marginalization of factual findings 30 does not exclude speaking about fairness of the decision to resolve the dispute, because the amicable settlement can be based on facts the parties are aware of, not challenged, not contested, simply obvious facts, even if not subject to examination.
further than absolute truth (substantive/objective truth) than the court-established truth -even only due to marginalizing the facts. Therefore, truth in mediation is achieved through an argumentative process of obtaining acceptance for certain findings and reaching a situation of mutual recognition" (A. Kalisz, op. cit., p. 159 Zienkiewicz, op. cit., p. 244; A. Kalisz, op. cit., As regards court mediation, it should be noted that following the changes introduced by the Act of 10 September 2015 amending certain acts to support amicable dispute resolution methods (Journal of Laws, Item 1595), which entered into force on 1 January 2016, the parties may be referred to mediation at any stage of judicial proceedings (new wording of Article 10 of the Code of Civil Procedure), thus also after the evidence has been taken. The main purpose of mediation in civil matters is to reach an amicable settlement between the parties to the dispute. Bringing about a settlement 31 to put an end to the dispute 32 is the task of the mediator. And what is amicable settlement? The essence of amicable settlement, as stressed in the literature and judicature, is to make each other concessions in terms of the expected results of the legal relationship. The mutual concessions of the parties are understood in the broad sense. According to Z. Radwański, they mean "any abandonment of the position previously taken by the party" with respect to the legal relationship existing between the parties 33 . Article 917 of the Polish Civil Code, basically applicable here 34 , states that "by mutual agreement, the parties make mutual concessions […]". If only one party makes concessions, this cannot be referred to as a settlement within the meaning of Article 917 of the Polish Civil Code.
It is worth emphasizing that in a mediation settlement (amicable settlement concluded before a mediator) the parties make mutual concessions as to the legal relationship between them in order to resolve the dispute 35 . So, how can one talk about the fairness of return, which, based on equality determined by commitments assumed knowingly, voluntarily and freely by the parties, obliges to render the other party (either party) not more not less but just precisely what is due according to the contract.
How can one talk about the fairness of requital governed by the rule of 'equal requital' when injustice arose -a damage (harm) was caused -which is an inequality giving rise to an obligation relationship, and must be compensated (as traditionally takes place via a court judgment).
Where this equality, strict and ruthless equality occurs, some of the contemporaries write about absolute equality, the raw one, associated by Aristotle with the mathematical operations of addition and subtraction.
It would be so, which is still very doubtful if amicable settlement involved only some psychological concessions, not claims, not what is actually due. Assuming that concessions do not refer to the actual content of the legal relationship, but to some merely subjective beliefs, ideas about the dispute, subjective understanding of the number of claims -projections (imaginations) inconsistent with realities, 31 A. Zienkiewicz, op. cit., p. 277. 32 Both contractual mediation and court mediation can be concluded in two ways: the parties, as a result of mediation proceedings, reach a settlement or not. Of course, for our deliberations only the first case is important.
33 Z. Radwański, Prawo zobowiązań, Warszawa 1986, p. 245. 34 Some consider settlements concluded before a mediator as an institution placed between settlement agreement under Article 917 of the Civil Code, and court settlement. Cf. K. Antolak-Szymanski, O.M. Piaskowska, op. cit., p. 41. 35 Mediation is about agreeing upon expectations, not about who is right. Cf. A. Kalisz, op. cit., p. 62. Pobrane z czasopisma Studia Iuridica Lublinensia http://studiaiuridica.umcs.pl Data: 01/08/2019 04:53:18 U M C S or assuming that they only concern e.g. the costs of proceedings, and perhaps also interest rates -then the resolution of the dispute would be fair. However, other arguments can also be raised against fairness of amicable settlement. This may include the problem of equality or rather inequality between the parties 36 who make concessions to each other. The assumption of real equality between the opponents and their good faith is an idealization. And this can have consequences for the matter discussed. Unfortunately, during mediation, the parties involved may manipulate the other ones (the weaker party may be manipulated by the stronger one) 37 and the parties may manipulate the mediator 38 . 3. The third issue. Procedural fairness. Let us consider the issue from another perspective: procedural fairness, so important today. Procedural fairness must be ensured in correct judicial proceedings. It is often argued that fair procedure is a sine qua non condition for deeming a judicial ruling a fair decision
39
. Some even claim that fairness applied to law is of a purely procedural and not substantive character
40
. However, as far as mediation is concerned, it is difficult to claim that procedural fairness is ensured, it is difficult to speak of procedural fairness at all.
Norms (rules) of the judicial procedure being (or supposed to be) a manifestation of procedural fairness are not implemented in mediation proceedings, as they are simply impossible to be implemented therein. Therefore, it would be necessary to specify any other procedural rules, i.e. rules operating as a benchmark of fairness, having only a formal meaning, observed (applied) in mediation proceedings. These procedures (rules) should provide appropriate guarantees of honest and fair procedure and effective protection of rights. It is worth adding that essentially procedural fairness requires the institutionalization of its rules.
The point, however, is that mediation is basically an informal institution 41 , not restrained by rigid rules. Its course has an informalized and flexible structure 42 , aware of these rules, and how many of those aware apply them, and in how many cases of use we can be sure that these rules have not been infringed. This applies to e.g. equality of parties (equal opportunities for discourse participants)
53
; truthfulness (propositional truthfulness), and honesty; moreover, doubts may concern the principles of (normative) correctness, strength of a better argument, or freedom from coercion (internal, external) 54 . It should also be stressed that the language (communication) skills of the parties (a party) can be generally low and poor
55
. It should be added that as regards communication skills, the legislation provides for that a mediation settlement may be incomprehensible 56 or may contain contradictions
57
. Furthermore, a problem of the lack of professionalism of mediators, as some surveys indicate, may occur.
To sum up, procedural fairness is hardly present in mediation, but we maintain that the rules of procedural fairness are only a means leading to substantive fairness
58
, the compliance with requirements of procedural fairness does not guarantee substantive fairness of a decision to resolve the dispute, whose implementation in mediation is extremely problematic due to the other issues as presented above.
***
To conclude all the considerations, it must be stated that mediation is not for striving for justice. It is not assumed in mediation that the resolution is to be fair, it is not the point.
And one more remark: we think that the institution of mediation is necessary, it has a number of advantages and is important, nonetheless the current practical significance of this form of dispute resolution is very small, even marginal. Also, it needs to be pointed out that this study presents only an outline of the problem. 53 The literature on the subject notes that "there is no real equality of parties in the vast majority of disputes". Cf. A. Korybski, op. cit., p. 154. 54 Cf. A. Kalisz, op. cit., p. 148. 55 There is no requirement for consistency of expression in the mediation discourse. 56 Thus, difficulties may also occur at the level of mutual intelligibility between actors of the discourse.
57 Article 183 14 § 3 of the Polish Code of Civil Procedure. 58 Therefore, the absence of procedural fairness (failure to adhere to its rules) does not exclude, in theory, the fairness of the decision concluding (resolving) the dispute. It does not exclude a fair settlement (resolution) in the sense of substantive fairness.
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